
U NITED STATES D EPARTMENT OF E DUCATION 

OFFICE OF ELEM ENTARY AND SECONDARY EDUCATION 

The Honorable Elizabeth Berlin 
Acting Commiss ioner of Education 
New York Stale Education Dcpartmc llI 
89 Washington Avenue 
Albany, NY 12234 

Dear Act ing Commissioner Berlin: 

JUH 0 5 2015 

I am writing in response to your March 20. 20 15. requesllo Secretary Arne Duncan, U.S. 
Depart ment o f Education (ED), for waivers of certain requirements under T itle I of the 
Elementary and Secondary Education Ac t of 1965, as amended (ESEA). In part icular, you 
requested waivers so that New York may: (I ) exempt English learners (ELs) who have attended 
schools in the United States fo r less than I wO years from tak ing the State ' s read ing/language art s 
assessment and from llsing the result s of thi s assessment for accountability purposes; (2) use the 
progress that 11 subset of ELs make on the State's Eng li sh language proficiency <Issessment for 
Ti tle I accountab ili ty purposes; (3) assess a subset of students with disabili ties <I t thei r 
inslnlctional leve l rather than grade level; and (4) use the performance of a subset of swdelll s on 
a Regent ' s Technical Assessment Advisory Panel-recommended technica l assessment for Ti tle I 
accountab ility purposes. 

Current regulat ions in 34 C.F. R. § 200.6(b)(4)(i)(A) allow a Stilte educational agency (SEA) 10 

exempt a recently arrived EL (defined as an EL who has attended schools in the U.S. for less 
than 12 months) from the fi rst administration of the State ' s read ing/language arts assessment and 
10 exclude the results of recent ly arrived ELs from the accountab ility determinations in 
mathematics and readingllanguage art s, if taken. Outs ide thi s limited exception, current law 
requ ires ann uall y assess ing all studen ts on academic content in the tested grades and including 
their result s in accountabi lity dete rminations. Si mi larl y, 34 C.F. R. § 2oo.6(a)( I )(i)(A) requi res 
that the SEA assess all students, including students with disab ili ties, agai nst the content and 
achievement standards for the grades in which the students are enrolled. ED support s these 
requi rements as necessary to ensure that teachers and parents of all students, including ELs and 
students with disabilities, have information on the ir students' profic iency and progress in 
read ing/language arts and mathematics. 

Furthcr, 34 C.F.R. § 200. 12 requires that an SEA implement a sing le , statewide accountabili ty 
system based on student pe rformance on the academic assessments req uired under the law ( i.e., 
based on the performance of stude nts on the sallie academic assessments for all students). This 
requirement is necessary to ensure that schools are held accountab le fo r the academic 
achievcment of all studen ts, including ELs and students with di sabi li ti es as we ll as studen ts 
taking add it ional assessments such as the Regent' s Technica l Assessment Advisory Panel-
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recommended technical assessment , on the State assessments required by ESEA section 
111 1(b)(3). 

Given these provisions or curren t law, and consistent with ED's previous dec isions 10 deny 
similar requests, I am declining to exercise Ill y authority to grant the wa ivers th at you have 
requested. 

Ir YOli have an y questions, please contact Heather Rieman, Chief of Staff. at 
heat h~r. riclllan~ ed.2o\. or ViclOri a Hammer or Hans Neseth or my starr at: 
OSSSe\\ '{or" @ed.£!o\ . Thank you for your crro rt s 10 work with your distric ts to improve the 
education or all students in New York. 

cc: Ira Schwartz, Assistant Commiss ioner 

Sincere ly, 

~~~ 
Deborah Delisle 
Ass istant Secretary 


